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Abstract

Although all educators are susceptible to legal challenges, music educators, as a result of
their professional responsibilities, have an increased risk of becoming involved in litigation.
Reasons for this increased risk include individual and student performances, attendance
requirements, additional time with students outside of the traditional school day, and off-campus
activities including overnight trips. The purpose of this study was to identify the legal concerns
that occurred most often in the United States federal court system involving music educators
from January 1, 1995-December 31, 2009, and to provide music educators with an awareness of
the law as it pertains to the field of music education through court case analysis.

The LexisNexis Academic Database was used to identify the court cases involving music
educators and selected areas of law including Constitutional Law (First, Fourth, Eleventh, and
Fourteenth amendments) and other areas of law (tort law, copyright law, disability law, the
Family Educational Rights and Privacy Act, and sexual harassment). The search revealed 220
cases that occurred in the federal court system from January 1, 1995-December 31, 2009, that
involved music educators in their professional roles. The hierarchy of the court system was used
in selecting cases for inclusion in the study, and | sought diversity in the selection of district
court cases through consideration of the factual background of each case, the case holding, the
subject (band, choir, orchestra, and general music), and grade level (elementary school, middle
school, high school, and higher education). A summary of each case selected for the study

included the facts of the case, the case holding, and the rationale for the court’s decision.



Music educators were most often involved in federal court cases concerning the
Fourteenth Amendment — 26%, Tort Law — 19%, the First Amendment — 17%, Sexual
Harassment — 15%, Disability Law — 15%, and the Fourth Amendment — 5%. The information
from the court case summaries, the legal considerations used by the court in determining the case
holding, and practical application suggestions were provided for each area of law. Through
increased knowledge of the laws impacting the field of music education, music educators will be

better equipped to provide a safe and comprehensive musical experience for their students.
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CHAPTER 1. INTRODUCTION

The development of a music program poses challenges for music educators and requires
much preparation, time, and effort in order to provide a safe, fair, and comprehensive music
education for the students. Conflicts may arise between the music educator and students,
parents, or administration in the process of fulfilling instructional and administrative duties. Any
conflict has the potential to escalate into a legal dispute. Although all educators are susceptible
to legal challenges, music educators, as a result of their duties, may have increased risks for
becoming involved in litigation in comparison to other educators. Some of the reasons for this
increased risk may include the following:

e additional time with the students outside of the normal school day (such as after

school or on weekends),

e off-campus activities (including overnight trips),

e individual and ensemble performances,

e selection of students for leadership positions or “chair” assignments,

e attendance requirements,

e serving the special needs student in performance-based classes,

e the grading process, and

o fee requirement for class participation.



Research Questions
The following research questions were addressed to assist the music educator in the

preparation and education of students and provide knowledge in the event of an actual legal

concern:

1. What are the legal concerns that most often impact the music educator?

2. What were the holdings in the cases reviewed and what was the reasoning for the
holdings?

3. What are the implications for practice in music education from the cases
reviewed?

Need for the Study

Little research has been conducted specifically addressing legal issues in the music
education profession (Kerr, 2002). A survey administered to music educators by Mclntyre
(1990) revealed that less than half of the respondents had taken any course in education law. He
conducted his research study “in response to an apparent lack of knowledge about education law
issues among many music educators as indicated by both the volume and the nature of the court
cases found in the search process” (p. 2).

I conducted a preliminary identification of court cases involving music educators for this
study. During the time period January 1, 1995 to December 31, 2009, 861 federal court cases
occurred involving music educators and selected areas of law. These areas of law included
Constitutional Law (concerns involved with the First, Fourth, Eleventh, and Fourteenth
amendments) and other areas of law, including tort law, contract law, copyright law, disability

law, the Family Educational Rights and Privacy Act, and sexual harassment. Analyses of the



cases revealed that some of the cases were not in direct reference to the field of music education
and some were duplicate cases identified under different search terms. However, many of the
cases resulted from the music educator’s conduct related to professional duties or curriculum and
may have been preventable with an improved understanding of the law as it relates to education.

Previous research supports the need for additional information on the law and legal
principles for educators. A study conducted in the United Kingdom (Hunter-Jones, 2006)
reported that there is an increase in legal concerns in the schools. The author attributed this
increase to additional regulations and parental challenges of education decisions. Hunter-Jones
recommended providing opportunities for students to have additional training with legal
principles, prioritizing the legal instruction to best meet students’ initial training needs, and
supplying examples of case material pertinent to the subject.

In 1998, Hilliard conducted a study on music copyright law involving music educators.
His recommendations identified the need for music educators to seek the available information
on copyright legislation. Kerr (2002) stated that music education journals should provide
information regarding legal issues for the music educator to assist in providing a proper standard
of care for the students while managing an effective music classroom. Recent articles were
published in education journals and attest to the interest in the topic of legal issues in education
(Darrow, 2009; DuBoff, 2007; Essex, 2005; Hill & Barth, 2004; Kirby & Kallio, 2007; Kruger,
2004; Lapka, 2006; Levin, 2008; Mazur, 2004; Nemire, 2007; Parry, 2005; Russo, Osborne, &
Boreca, 2005; Walter, 2006).

The law influences all facets of society in the United States and the need to stay informed
of current information is crucial in the field of education. Legislation is constantly added or

amended and court holdings interpreting the law are being decided. The law has a tremendous



impact on educators and it is critical for music educators to be knowledgeable about the law and
how it impacts their teaching. Music educators must also remain current regarding new
legislation, court proceedings, and holdings. “Having an awareness of the law, with little insight
into the law itself, is like knowing there is a light switch in a dark room!” (Hunter-Jones, 2006, p.
267). This study provides this insight by equipping the reader with information about the law,
identifying how the law directly impacts the field of music education, and specifying how music
educators can work within the law to reduce the number of legal concerns being addressed in the
court systems.

Definition of Terms

The following terms appeared frequently in the review of court cases and are presented to
provide the reader with a working knowledge of the legal terms used in this research. These
definitions are quoted from the Dictionary of the Law (Clapp, 2000) and additional counsel
provided by a doctoral committee source is presented in footnotes.

Affidavit: 1. a formal written statement affirming or swearing to the truth of the facts
stated, signed before a notary public or similar officer ... (p. 19).

Affirm: to uphold the judgment of a lower tribunal in a case that has been appealed (p.
20).

Appeal: 1. the process by which one obtains review of a judicial decision by a higher
court, or of an administrative decision by a court or by a higher authority within the
administrative agency ... (p. 31).

Certiorari: a writ issued by an appellate court as a matter of discretion, directing a lower
court to certify the record ... in a case that was not appealable as of right. The usual route by

which a case reaches the Supreme Court of the United States is by a petition for certiorari from



the party on the losing end of a decision of a United States Court of Appeals or a state’s highest
court ... (p. 75-76).*

Defamation: the negligent, reckless, or intentional communication to a third person of a
falsehood that is injurious to the reputation of a living individual, or of a corporation or other
organization ... (p. 129).

Defendant: 1. the person against whom a lawsuit is brought ... (p. 130).

Dismissal with prejudice: a dismissal barring the plaintiff or prosecution from ever
reinstituting the case (p. 141).

En banc: referring to consideration of a matter by all of the judges of a court together, as
distinguished from a single judge or a panel. Some courts, including the Supreme Court,
normally sit en banc ... (p. 157).2

Establishment of religion: governmental sponsorship of religion, including financial
support for a religion or religions at public expense. This is prohibited by the Establishment
Clause of the First Amendment to the Constitution. Under current Supreme Court doctrine, a
government program having the effect of providing public financial support for religion does not
violate the Establishment Clause if it is regarded as (1) having a secular purpose, (2) having a
primary effect that neither aids nor inhibits religion, and (3) not involving “excessive
entanglement” of government and religion ... (p. 162).

Freedom of assembly: the right of people to gather peacefully for political or other
purposes. This is guaranteed by the First Amendment ..., subject only to the government’s right

to impose reasonable restrictions on the time, place, and manner of such assembly (p. 194).

! Principle of limited review, exercised especially by the United States Supreme Court.

2 From the bench



Freedom of association: the constitutional right to join with others for lawful purposes,
derived primarily from a combination of First Amendment rights (assembly, religion, etc.) (p.
195).

Freedom of speech: the First Amendment right to express oneself. It covers any form or
medium of speech, not just speaking and writing, and generally prohibits the government from
restricting expression on the basis of content or viewpoint ... (p. 195).

Free exercise of religion: the practice of one’s religion and observance of its tenets
without government interference — a right guaranteed by the Free Exercise Clause of the First
Amendment to the Constitution ... (p. 194).

Free speech: 1. expression that is not controlled or restricted by government censorship
(p. 194).

Holding: 1. the ruling of a court in a case, or upon a particular issue in a case, especially
an issue of law (as distinguished from fact) (p. 217).

Immunity: 1. exemption from a legal duty, responsibility, or liability (p. 222).

Individual capacity: one’s role as a private individual ... (p. 69).

Injunction: 1. a court order directing a person to do or refrain from doing some act (p.
237).

Liable: legally responsible ... (p. 272).

Libel: 1. the form of defamation in which the defamatory statement is communicated in
writing or another medium having a degree of permanence ... (p. 272).

Motion: 1. an application to a court for an order, made while a case is pending ... (p.

293).



Official capacity: one’s role in an organization; one’s position in private or public office
... (p. 69).

Plaintiff: 1. the person who starts a lawsuit by serving or filing a complaint (p. 329).

Remand: 1. to send a case back from an appellate court to the lower court from which it
was appealed, for further proceedings in accordance with the appellate court’s instructions (p.
369).

Respondent: the name given in certain situations to the party who must respond to a
procedural step in a case, such as a petition, motion, or appeal ... (p. 374).

Reverse: to nullify the judgment of a lower court in a case on appeal because of some
error in the court below ... (p. 377).

Search: 1. inspection by law enforcement officials of a person’s body, home, or any area
that the person would reasonably be expected to regard as private, for weapons, contraband, or
evidence of criminal activity ... (p. 387).

Slander: 1. the form of defamation in which the defamatory statement is communicated
by spoken words or transitory gestures (p. 404).

Statute: a written law ... (p. 411).

Statute of limitations: a statute setting the length of time after an event within which a
civil or criminal action arising from that event must be brought ... (p. 412).

Summary judgment: judgment entered without a full trial because the evidence (or lack
of evidence) brought out in pretrial discovery makes it clear which side must prevail as a matter

of law ... (p. 255).2

3 Judgment on the pleadings



Tort: 1. a wrongful act, other than a breach of contract, that results in injury to another’s
person, property, reputation, or some other legally protected right or interest, and for which the
injured party is entitled to a remedy at law, usually in the form of damages (p. 431).

Vacate: to nullify a judgment or court order ... (p. 451).

Vicarious liability: liability imposed by law upon one person for acts of another ... (p.
271).

Warrant: 1. a formal document, usually issued by a court, authorizing or directing an
official to take a specific action (p. 460).

Delimitation/Disclaimer

The reader is advised that the information provided in this dissertation is not, in any way,
to be construed as legal advice. Every court case is unique and the court’s holding is based on
many factors which can only be interpreted by that court. This dissertation simply serves as an
academic effort to provide information about the law and court cases relevant to music
educators. As a practicing music educator, | have 18 years of public school instrumental music
instruction experience and five years as a music education instructor in higher education. | do
not have any formal law training; rather it is my interest in the law and the influence it has on the
field of music education that have guided my research.

Study Limitation

Although this study is limited to court cases involving music educators in their
professional roles, it is important to note that there are many other cases, literature, and research
involving school law that can inform the music educator. Knowledge of the law and how it

directly impacts all aspects of the profession is the responsibility of educators. Not only will this



knowledge provide a better education for the students, but it may also provide guidance for the
educator in the event a legal question is raised.
Chapter Conclusion

Through this analysis of court proceedings, information is provided for current and future
music educators to use in improving their understanding of the law and how the law applies to
the field of music education. Trends in the number and nature of cases that involved music
educators were reviewed in consideration of contemporary educational philosophy and practice.
This review explored the sociological or pedagogical factors that may have contributed to the
trend. Conclusions are drawn in the form of recommendations for music educators to consider

when developing their curriculum and program.



CHAPTER 2. OVERVIEW OF THE LEGAL SYSTEM, CONSTITUTIONAL LAW, AND

OTHER AREAS OF LAW

A review of the literature involving legal issues in music education revealed a lack of
research in this area. Although much legislation involves the field of education, music educators
are generally not provided with guidance in interpreting the legislation nor specific details and
support in understanding how the legislation impacts their teaching. This study identified the
legal issues that occurred with greatest frequency in the courts for music educators, how these
legal issues affect music education, and how music educators can use the information provided
in this research to reduce the threat of legal action as well as assist them in their teaching and
program development.

When reading a study on legal issues, a basic background in a variety of aspects of the
law is important. This chapter addresses the organization of our federal and state court systems,
provides an introduction to specific amendments and relevant legislation, and presents an
overview of each area of law included in the study.

The United States Constitution establishes the governing laws for our country. Article 111
of the Constitution provides for the establishment and governing policies of the federal judicial
system (United States Government, n.d., Comparing Federal and State Court Systems). The
legal system of the United States consists of two court systems: the Federal Court System and
the State Court System. The Federal Court System handles matters of law that relate to the

power it was given by the Constitution (United States Government, n.d., Understanding Federal

10



and State Courts). Thus, “the federal courts often are called the guardians of the Constitution
because their rulings protect rights and liberties guaranteed by it” (United States Government,
n.d., About U.S. Federal Courts, para. 1). The State Court Systems handle all matters of law
that the United States Constitution did not impart to the federal system or disavow to the states
(United States Government, n.d., Understanding Federal and State Courts).
Structure of the United States Federal Courts

The United States Federal Court System is comprised of three levels of courts: the district
courts, the circuit courts, and the United States Supreme Court.
District Courts

The trial courts are also known as the United States District Courts. The country is
divided into 94 judicial districts. This number includes at least one district court in each state,
Washington, D.C., and Puerto Rico (Administrative Office of the U. S. Courts, 2003). Federal
cases usually begin in the United States District Court system, and their caseload includes both
civil and criminal cases (United States Government, n.d., Understanding Federal and State
Courts). A civil case is one of non-criminal nature such as contract disputes and negligence
(Nolo, 1971a). A criminal case is one in which a person is charged with committing a crime and
a lawsuit is filed by a government prosecutor (Nolo, 1971b).
Circuit Courts

The 94 judicial districts in the United States form 12 regional circuits with one Court of
Appeals in each of the regional circuits (Administrative Office of the U. S. Courts, 2003).
District court cases that are appealed move to the appellate court of their assigned region. The
United States Court of Appeals for the Federal Circuit is located in Washington, D.C. (United

States Government, n.d., Understanding Federal and State Courts). A case may be sent to the
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appellate court if a party is not satisfied with the ruling of the United States District Court. The
right to appeal a United States District Court decision is different for civil and criminal cases. In
a civil case, either party may appeal the district court’s decision. However, a criminal case does
not follow the same guidelines. If the defendant of a criminal case is found guilty, they have the
right to appeal the verdict. If the defendant is found not guilty, the government does not have the
right to appeal the verdict (Administrative Office of the U. S. Courts, 2003).

Once the appeal has been filed, it is the responsibility of the appellant, the person who is
filing the appeal, to demonstrate that a legal error was made in the trial court proceedings and
that error impacted the court’s ruling in the case. The Court of Appeals reviews the District
Court’s proceedings for mistakes involving the law and makes its ruling on the case based on the
facts that were established in the trial court proceedings. The decision from the Court of Appeals
is usually final; however, two other situations may occur: the Court of Appeals may send the
case back to the trial court, or the losing party may complete a “writ of certiorari” petitioning the
United States Supreme Court to hear the case (Administrative Office of the U. S. Courts, 2003).
United States Supreme Court

The United States Supreme Court is the highest court in the federal court system. While
the Supreme Court can hear cases that have their origin in either state or federal court, it hears
only a limited number of cases and the cases “usually involve important questions about the
Constitution or federal law” (Administrative Office of the U. S. Courts, 2003, p. 9). If a party is
not satisfied with the decision from the Court of Appeals, a State Supreme Court decision, or at
times, a United States District Court decision, the party may request the case be heard by the
United States Supreme Court by completing a “writ of certiorari” (United States Government,

n.d., Understanding Federal and State Courts). Once a writ of certiorari is filed, the Supreme
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Court Justices (comprised of a Chief Justice and eight associate justices) decide whether or not to
hear the case (Administrative Office of the U. S. Courts, 2003). Four Supreme Court Justices
must agree to hear a case in order for certiorari to be granted (United States Government, n.d.,
Understanding Federal and State Courts). The parties involved in these cases may be referred to
as the petitioner (the party who brought the action forward) and the respondent (the party who
responds) (Clapp, 2000). As the highest court in the land, the Supreme Court is also referred to
as the Court of Last Resort (United States Government, n.d., About the Supreme Court).
Structure of the State Court Systems

The State Court Systems of the United States are not structured the same way in each
state although there are many similarities in their organization. A common state court system
includes the trial courts, the appellate courts, and the state’s highest court. Not all states have an
appellate court, but many do. If a state does not have an appellate court, the appeal of a trial
court decision would proceed directly to the state’s highest court (United States Government,
n.d., Understanding Federal and State Courts).
State Trial Courts

The State Trial Courts are divided into two sets of courts: the courts of limited
jurisdiction and the courts of general jurisdiction. The courts of limited jurisdiction can hear
cases involving only certain matters, such as family court or traffic court. The courts of general
jurisdiction hear all cases not heard by the courts of limited jurisdiction. In the trial courts of
general jurisdiction, “the judge decides issues of law, while the jury decides issues of fact”

(United States Government, n.d., Understanding Federal and State Courts, para. 16).
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State Appellate Court

The same process of appeals used in the federal court system is used in the state court
system. Each party may appeal a trial court decision if they are not satisfied. The only exception
to this is when a defendant involved in a criminal trial receives a verdict of not guilty. The State
Appellate Court may only examine mistakes made by the trial court about procedures and law
(United States Government, n.d., Understanding Federal and State Courts).
State High Court

The state’s highest court addresses only issues involving mistakes regarding the law, not
the facts of the case. If a state has an appellate court, the state’s highest court can decide to hear
a case or not hear a case, just as the United States Supreme Court does. However, if the state
does not have an appellate court, the state’s highest court hears the appeals of the trial court
(United States Government, n.d., Understanding Federal and State Courts). The state courts
make the final decisions in matters involving the state constitution and the state laws (United
States Government, n.d., Comparing Federal and State Court Systems).

Constitutional Law

The Supreme Court of the United States plays a very important role in the interpretation
of the Constitution; thus, its decisions are very important in the discussion of Constitutional Law.
The following Supreme Court case summaries represent landmark legislation and are provided as
background information for the reader.
First Amendment

The First Amendment of the United States Constitution states:

Congress shall make no law respecting an establishment of religion, or prohibiting the

free exercise thereof; or abridging the freedom of speech, or of the press; or the right of
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the people peaceably to assemble, and to petition the Government for a redress of

grievances. (U.S. National Archives & Records Administration, 2010, The Bill of Rights,

para. 11)

Many concerns can arise involving the rights guaranteed in the First Amendment in the
field of education and these concerns involve areas of both curricular and non-curricular nature.
As evidenced by the United States Supreme Court cases identified below, the right to free speech
has been challenged on multiple occasions with different holdings. When considering the
student’s right to free speech, the Court examines many factors with an important consideration
being the interference the act may or may not have had on the educational process and the
operation of the school.

Tinker, et al. v. Des Moines Independent Community School District, et al. (1969) is an
example of First Amendment issues involving education. The Tinkers were a part of a group of
high school students in Des Moines, lowa, that opposed America’s involvement in the Vietnam
War. In December of 1965, the group decided to wear black armbands to display this
opposition. The principals of the public schools, after hearing of the plan, implemented a policy
stating that students wearing an armband to school would be asked to remove it; if the request
was refused, the student would be suspended until the student agreed to return without the
armband. Knowing the policy, the Tinkers wore the armbands to school. They were asked to
remove the armbands and were subsequently suspended when they failed to remove the
armbands. Once the protest was over, the students returned to school.

A suit was filed by the students’ fathers in U.S. District Court. The court found that the
school acted reasonably to deter disruptions that may have arisen from the protest. The Tinkers

appealed the case and a tie vote in the U.S. Court of Appeals affirmed the District Court ruling.
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The case was then appealed to the United States Supreme Court. The Supreme Court found that
wearing the armbands did not interfere with school operations or others’ rights. The United
States Supreme Court decision held that the armband protest was protected as free speech under
the First Amendment and therefore ruled in the students’ favor.

Another United States Supreme Court case involving education and the First Amendment
is Bethel School District No. 403, et al. v. Fraser, et al. (1986), in which a high school student
gave a nomination speech for a fellow student. The speech, containing explicit sexual
metaphors, was conducted at a school assembly with approximately 600 students in attendance.
The day after the student gave the speech, he was notified that the contents of the speech violated
the school’s policy that prohibited conduct that interfered with the educational process. The
student was informed that he would be suspended for three days and removed from the list of
potential speakers at graduation.

After review of the disciplinary action, the student was allowed to return to school after a
two-day suspension. His father filed suit in Federal District Court claiming a violation of the
First Amendment right to free speech and a Fourteenth Amendment due process violation. The
Federal District Court found in favor of the student, holding that the school did violate his free
speech and the removal of his name from potential commencement speakers violated the Due
Process Clause of the Fourteenth Amendment. This decision was appealed by the school system
and the decision was upheld by the Court of Appeals. The case was then heard by the United
States Supreme Court. The Supreme Court decision held that the school does have the authority
to impose punishment on the student and that the student’s First Amendment right to free speech

and Fourteenth Amendment right to due process were not violated.
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The First Amendment right to free speech was also challenged in Hazelwood School
District, et al. v. Kuhlmeier, et al. (1988). The students in a high school journalism class had
completed the final edition of the school paper in May of 1983. Following established
procedure, the advisor for the class submitted a copy of the paper to the principal for review.
The principal was concerned with two of the articles in the paper. One of the articles involved
teen pregnancy and the other involved divorce.

The principal felt revisions were needed; however, with the impending publishing
deadline for this last edition of the paper for the school year, the principal told the advisor to take
out the pages containing the articles. The principal’s superiors supported the decision. The
students were upset about the deletion of the pages. The students filed suit alleging a violation of
their First Amendment rights.

The U.S. District Court for the Eastern District of Missouri found in favor of the school
stating that the school could place limits on curricular activities for a good reason. The students
appealed the decision and the Court of Appeals for the Eighth Circuit found in favor of the
students stating that their First Amendment rights had been violated. The opinion of the court
noted that the school paper was a part of the curriculum but it was also a public forum. Since the
paper was considered a forum, it could be censored only if it interfered with the function of the
school or others’ rights. The school appealed the decision to the United States Supreme Court.
Reversing the decision of the Court of Appeals for the Eighth Circuit, the United States Supreme
Court found that the principal’s actions were reasonable and did not violate First Amendment
rights.

Fourth Amendment

The Fourth Amendment of the United States Constitution states:
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The right of the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but
upon probable cause, supported by Oath or affirmation, and particularly describing the
place to be searched, and the persons or things to be seized. (U.S. National Archives &
Records Administration, 2010, The Bill of Rights, para. 14)

When applying the rights guaranteed by the Fourth Amendment of the United States
Constitution, an educator should be knowledgeable about these rights as they relate to both
adults and children.

Illegal search and seizure was the subject of the United States Supreme Court case Mapp
v. Ohio (1961). Police officers in Cleveland, Ohio, received information that a person who was
wanted for questioning about a bombing case and illegal equipment might be found in Doltree
Mapp’s home. The police went to her home and sought entrance. Mapp refused their demand to
enter without a search warrant. The officers alerted headquarters and maintained surveillance of
the residence. Several hours later, with additional police officers, the officers again sought
entrance and then forcibly gained entry. Mapp’s attorney arrived at the home and was denied
entrance and was not allowed to see Mapp.

Mapp requested to see the search warrant; a piece of paper, supposedly the warrant, was
presented. Mapp took the paper and put it in her bosom. The officers struggled with her to
retrieve the paper and then placed handcuffs on her in response to her behavior. A thorough
search of the house was conducted; obscene materials were discovered in this search and Mapp
was eventually convicted for possession of these obscene materials.

At trial, prosecutors did not produce or provide explanation for the search warrant. The

Court doubted the existence of the warrant; however, the Ohio Supreme Court determined that
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the evidence gathered against Mapp was not taken using offensive force and that even if the
search by the State was unreasonable, it could still use the evidence that was seized. The case
was then heard by the United States Supreme Court. The Court reversed the State Supreme
Court’s decision, and held that the State must respect the Due Process Clause of the Fourteenth
Amendment and was not allowed to use evidence that was seized in violation of the Fourteenth
Amendment.

The Fourth Amendment right to be free from illegal searches was also challenged in the
United States Supreme Court case New Jersey v. T.L.O. (1984). Two students at Piscataway
High School in New Jersey were caught smoking in the restroom at school. Smoking was not
allowed in that area of the school. The students were taken to the office and the Assistant
Principal met with the students. One of the students admitted she was smoking and the other
student, 14-year old T.L.O., said that she did not smoke.

The Assistant Principal conducted a search of T.L.O.’s purse. Cigarettes were found in
the purse. While taking the cigarettes out of the purse, he discovered cigarette rolling papers
which he believed to be linked to an involvement with marijuana. He then conducted a more
thorough search of the purse and found a tobacco-like substance, plastic bags, a pipe, and
writings that provided further implications of marijuana dealing by T.L.O. T.L.O. was then
taken to the police station, and there she admitted to selling marijuana at school.

Charges were filed against T.L.O. for delinquency. T.L.O. moved to have the evidence
seized in the search suppressed. The Juvenile and Domestic Relations Court hearing the case
held that school officials may search a student if they have reasonable suspicion that a crime is,
or may be, in process of being committed or if they feel the search is needed to maintain school

discipline.
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The Juvenile Court’s decision was appealed by T.L.O. and sent to the Appellate Division.
The Appellate Division affirmed the Juvenile Court’s ruling on the search. The case was then
heard by the Supreme Court of New Jersey. The Supreme Court of New Jersey reversed the
Appellate Division’s ruling and held that the search of the purse did violate T.L.O.’s Fourth
Amendment rights. The case then proceeded to the United States Supreme Court. The United
States Supreme Court found the search by the school official to be reasonable in that it was
supported by reasonable suspicion and therefore reversed the Supreme Court of New Jersey’s
ruling.

Another United States Supreme Court case involving the search of a student was
Vernonia School District 47J v. Wayne Acton (1995). The Vernonia School District
implemented a urinalysis drug testing policy for student athletes. The need for this policy was
established by increased student disciplinary problems and drug use as observed by both teachers
and administrators. Student athletes were identified as leaders in the drug culture. The school
district was concerned that the use of drugs could increase these students’ risk of a sports-related
injury. The school board policy stated that all students participating in interscholastic athletics
had to sign a consent form and the parents also had to provide written consent for the urinalysis
drug testing. The policy also stated that the student athletes would be tested at the beginning of
the season for the sport they participated in and that 10% of the student athletes would be tested
weekly throughout the season.

Acton, a student, was not allowed to participate in the football program because he and
his parents refused to sign the consent forms for the drug test. The student and his parents filed

suit claiming a violation of the Fourth Amendment right to be free from unreasonable searches.
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The “search” in this case involves the collection and testing of the urine as compelled by the
drug testing policy.

The District Court denied the claims. The case proceeded to the Court of Appeals and it
was determined that the policy violated the Federal and State constitutions. The case was then
heard by the United States Supreme Court. The Supreme Court found that the student’s rights
were not violated by this drug testing policy, citing that the school district established that there
was a student drug problem that needed to be addressed, particularly involving student athletes.
Considerations in their decision included the student’s decreased expectation of privacy due to
participation in athletics, the fact that the search was not obtrusive, and the importance of the
need that the search accomplished.

Drug testing was again challenged in Board of Education of Independent School District
No. 92 of Pottawatomie County, et al. v. Lindsay Earls, et al. (2002). The Tecumseh, Oklahoma,
School District adopted a Student Activities Drug Testing Policy. This Policy required all
students who participated in competitive extracurricular activities, such as band, choir, academic
team, and athletics, submit to the drug test. The drug test consisted of a urinalysis, and the
samples were collected by a teacher who was monitoring the test in the restroom.

The students were required to provide a list of prescription medications they were taking
and the drug test was only to detect controlled substances. The results of a positive drug test
were kept confidential with the exception being that the parents of the student were notified and
a recommendation given about drug counseling. Students would not be taken out of the
extracurricular activity unless they repeatedly tested positive or refused drug counseling.

Lindsay Earls, a member of the marching band, show choir, academic team, and National

Honor Society, and Daniel James, who wanted to participate in the academic team, brought suit
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against the school district claiming the drug testing policy violated Fourth Amendment rights.
The United States District Court granted the school district summary judgment. The case was
then heard in the United States Court of Appeals for the Tenth Circuit, which reversed the
decision of the District Court and held that Fourth Amendment rights were violated by this
policy. The case moved to the United States Supreme Court. In its decision the Court cited that
the students involved in the extracurricular activities had a limited expectation of privacy, the
collection of the urine sample for the drug test was not found to be intrusive, the student’s
privacy was not significantly invaded, the school district provided evidence to support the need
for the policy, and the court had never required a prevalent problem with drugs before allowing
suspicion-less drug testing to occur. The Supreme Court held that the drug testing policy was
reasonable and the school district had an important interest in both preventing and detecting drug
use. Thus, the Supreme Court held that the drug testing policy did not violate the Fourth
Amendment rights of the students.
Eleventh Amendment

The Eleventh Amendment of the United States Constitution states:

The Judicial power of the United States shall not be construed to extend to any suit in law

or equity, commenced or prosecuted against one of the United States by Citizens of

another State, or by Citizens or Subjects of any Foreign State. (U.S. National Archives &

Records Administration, 2010, Amendments 11-27, para. 2)

The Eleventh Amendment issues in question involve state or state institution rights as
opposed to the rights of an individual. States’ rights refer to the “governmental powers of

individual states of the United States ...” (Clapp, 2000, p. 411).
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Governmental immunity was the subject in the case Board of Trustees of the University
of Alabama, et al. v. Patricia Garrett, et al. (2001). Two State of Alabama employees were
involved in this case. The first employee was a registered nurse serving as a director in nursing
services at the University of Alabama—Birmingham Hospital. Diagnosed with breast cancer, she
had to take leave from work to receive her treatment. Once she returned, she was told she would
have to relinquish the position of director. She applied for and received a transfer to a position
that received lower pay.

The second employee worked with the Alabama Department of Youth Services as a
security officer. Due to his asthma, he requested the department amend his duties so that his
exposure to cigarette smoke and carbon monoxide would be minimized. He was also diagnosed
with sleep apnea and requested to be assigned to daytime shifts. Each of these requests was
denied and the employee filed a claim of discrimination with the Equal Employment Opportunity
Commission. After the claim was filed, the employee noticed his performance evaluations were
lower than previously received.

Both the nurse and the security officer sought monetary damages as they filed suit under
Title | of the Americans with Disabilities Act. Title I of the Americans with Disabilities Act
prohibits employment discrimination against qualified individuals on the basis of the disability.

The District Court granted summary judgment for the State employers. On appeal by the
plaintiffs, the United States Court of Appeals for the Eleventh Circuit reversed the lower court’s
holding. Certiorari was granted and the case was heard by the United States Supreme Court.
The United States Supreme Court held that the Americans with Disabilities Act does not abolish

states’” Eleventh Amendment immunity (the immunity of states from suit in Federal court), unless
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a state has practiced disability discrimination violative of the Fourteenth Amendment, a fact
pattern not observed in the instant case.
Fourteenth Amendment

The Fourteenth Amendment of the United States Constitution states:

Section 1.

All persons born or naturalized in the United States, and subject to the jurisdiction

thereof, are citizens of the United States and of the State wherein they reside. No State

shall make or enforce any law which shall abridge the privileges or immunities of citizens
of the United States; nor shall any State deprive any person of life, liberty, or property,
without due process of law; nor deny to any person within its jurisdiction the equal

protection of the laws. (U.S. National Archives & Records Administration, 2010,

Amendments 11-27, para. 5)

The rights guaranteed by the Fourteenth Amendment impact the field of education in a
variety of ways. These include the belief of equal treatment and opportunities for all students in
their education and the fundamental right granting due process for all citizens.

Goss, et al. v. Lopez, et al. (1975) is an example of a case involving the Due Process
Clause of the Fourteenth Amendment. In this case, the plaintiffs were suspended from school in
Columbus, Ohio, for up to 10 days and were not provided the opportunity for a hearing. Student
unrest was widespread in the Columbus Public School System during February and March of
1971. Six of the plaintiffs attended Marion-Franklin High School and were suspended for 10
days for disruptive or disobedient conduct. The disruptive or disobedient conduct occurred in
the presence of a school administrator, who suspended the students. The students were not given

a hearing; however, each was provided the opportunity for a conference after the suspension
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effective date to discuss the student’s future. Public school principals in Ohio were able to
suspend a student for up to 10 days or expel a student for misconduct. Principals were required
to notify the parents of the suspension within 24 hours of the decision and provide an explanation
for the action.

A separate occurrence involved a student at another school who was suspended due to a
disturbance in the lunchroom. Another incident in this case involved a student who was present
at a demonstration at a high school that she did not attend. The student, and others, were arrested
and taken to the police station; subsequently, they were released and not charged. The student
was notified that she was suspended for 10 days. Neither the student who attended the
demonstration nor the student in the lunchroom incident was provided the opportunity for a
hearing.

The students claimed the suspension denied them of their constitutional rights,
specifically the Due Process Clause of the Fourteenth Amendment. They felt the suspension
denied them of an education without a hearing and wanted records of the suspensions to be
cleared. The District Court found in favor of the students, declaring that they had been denied
the right to due process and were suspended without being afforded the opportunity of a hearing.
The decision was appealed by the school administrators directly to the United States Supreme
Court. The Supreme Court affirmed the District Courts holding.

Another United States Supreme Court case involving a claim of Due Process violations is
Ingraham, et al. v. Wright, et al. (1977). Two students at Drew Junior High School in Florida
were paddled as a form of discipline by the school. Corporal punishment was a means of
maintaining discipline in the schools and allowed through both Florida legislation and local

School Board regulations. Limitations and specific directions were provided in the School Board
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regulations concerning paddling. The students, through their parents, brought claims against the
school officials involving the use of corporal punishment and the severity of the paddling. The
plaintiffs felt that the use of corporal punishment was cruel and unusual punishment and, thus, a
violation of their Eighth Amendment rights and a violation of the Due Process Clause due to the
fact that the students did not receive notice or a hearing before the punishment was administered.

The complaint was dismissed by the United States District Court. The case was appealed
by the plaintiffs and heard in the United States Court of Appeals for the Fifth Circuit. The
original ruling by a panel of judges was to reverse the decision by the District Court. However, a
rehearing of the case en banc resulted in affirmation of the District Court’s ruling. The case was
then heard by the United States Supreme Court. The Supreme Court held that the Eighth
Amendment right against cruel and unusual punishment was not applicable to corporal
punishment in the schools. Concerning the claim of a violation of the Due Process Clause, the
Supreme Court found that since the practice of corporal punishment was authorized by common
law, a notice and hearing before the administering of the punishment was not required.

The United States Supreme Court case McLaurin v. Oklahoma State Regents for Higher
Education, et al. (1950) involved equal protection of the laws for all citizens. A Negro student
applied to the University of Oklahoma and was denied admission based on his race. As a result
of a complaint, the statutes in Oklahoma were modified and his admission was allowed;
however, he was subject to segregated conditions. The student was allowed to use the
classroom, cafeteria, and library as other students; however, his seating was segregated by
requiring him to sit in a designated row or at a designated table.

The District Court found that this treatment did not violate the Fourteenth Amendment

provisions. The plaintiff appealed the decision and the case was heard by the United States
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Supreme Court. The Supreme Court held that the conditions under which the student was
subject to while seeking his education deprived him of the right to equal protection of the laws as
guaranteed in the Fourteenth Amendment.

A claim of violation of the equal protection clause of the Fourteenth Amendment was
also brought in Barbara Grutter v. Lee Bollinger, et al. (2003) and involved a student who was
denied admission to law school and the admissions policy of the law school. The admissions
policy for the University of Michigan Law School was designed to attain a diverse student body.
The admissions officials were required to review all information in the applicant’s file (including
letters of recommendation, grade point average of undergraduate work, an essay on the
contribution the student would make to the law school diversity and life, and the Law School
Admissions Test score) and also consider other variables (including the enthusiasm of the
recommenders, the quality of the institution where the applicants received their undergraduate
degree, and course selections by the applicants in their undergraduate work) when making the
admission decision. The admissions policy did not consider diversity as only race or ethnic
status.

An applicant, who was a White student, was not accepted into the law school and filed a
suit alleging she was discriminated against on the basis of race, a violation of the Fourteenth
Amendment. The District Court found in favor of the plaintiff, concluding that the admissions
policy was not lawful. The case was appealed by the defendants and the United States Court of
Appeals for the Sixth Circuit reversed the judgment. Certiorari was granted by the United States
Supreme Court. The United States Supreme Court upheld University of Michigan law school

admissions program that considered race in decision process. The court found (1) the law school
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had a compelling interest in attaining a diverse student body and (2) the race conscious program
was narrowly tailored.
Civil Rights Act of 1964
The Civil Rights Act of 1964 expanded the rights granted under the Fourteenth
Amendment (Legal Information Institute, n.d., Civil Rights). This act prohibited discrimination
in employment and the practice of segregation in public buildings such as public schools and
public libraries. Additionally, the act made segregation in businesses unlawful (United States
Government, n.d., Civil Rights Act (1964)). “This document was the most sweeping civil rights
legislation since Reconstruction” (United States Government, n.d., Civil Rights Act (1964),
para.l).
The Equal Employment Opportunity Commission was created from Title VII of the Civil
Rights Act of 1964 and charged with implementing the law. Federal Statutes that prohibit
employment discrimination include:
e Title VII of the Civil Rights Act of 1964 — prohibits discrimination in employment
based on “race, color, religion, sex, or national origin” (U.S. National Archives and
Records Administration, n.d., Teaching With Documents, para. 6).
e Age Discrimination in Employment Act of 1967 — prohibits discrimination of
individuals 40 years and older in employment.
e Equal Pay Act of 1963 — discrimination based on gender in the payment of work
under similar conditions is prohibited.
e Title I of the Americans with Disabilities Act — prohibits discrimination based on a

disability.
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e Section 501 of the Rehabilitation Act of 1973 — prohibits discrimination of disabled
federal employees.

e Title IX of the Education Act of 1972 — prohibits education programs that receive
federal funding from gender discrimination (U.S. National Archives and Records
Administration, n.d., Teaching With Documents).

Other Areas of Law

In addition to legal concerns involving constitutional law, a variety of other areas of law
have affected music educators. These include tort law, contract law, copyright law, disability
law, the Family Educational Rights and Privacy Act, and sexual harassment.
Tort Law

Tort law involves civil wrongs that are recognized by the law as a basis for a lawsuit
(Cornell University Law School, n.d., Tort). Tort cases are based on the principle that
individuals may be held liable for a behavior that causes injury to another. Damages resulting
from tort cases could be either compensatory or punitive, and the lawsuit can involve an
individual and/or the school system. Negligence, intentional torts, and defamation are the three
categories involved in school tort law (Cambron-McCabe, McCarthy, & Thomas, 2004).

Negligence

Negligence is a failure of an individual’s legal duty to protect another from harm
(Cambron-M